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Introduction 

The People’s answer to NL’s petition serially brushes aside 
each of the important legal questions presented. Nothing to see 
here, the People say, because the appellate court applied “well-
established principles of California law” and “broke no new 
ground.” [Answer at 2.] Nothing could be further from the truth.  

Like a Potemkin village, the People’s façade disappears 
with the most cursory of examinations. As to each individual 
question, the People are wrong. But the breathtaking scope of the 
judgment and its vast implications for public nuisance law are 
most clearly exposed by stepping back and viewing the judgment 
as a whole. Simply describing what the trial and appellate courts 
have held manifests the need for this Court’s review.  

Going far beyond legislative enactments, a single judge 
declared all deteriorated lead paint and all lead paint on doors 
and windows in private homes to be an indivisible public 
nuisance. The court never took evidence of harm at any 
particular place, or even determined what portion of homes 
contain defendants’ products. Finding each of NL, Sherwin 
Williams, and ConAgra at least a minor force in causing the 
nuisance, the court made three companies (out of the hundreds or 
thousands that promoted lead paint) responsible for funding a 
vast government program to inspect and remediate homes 
throughout half of California. Defendants have thus been made 
insurers of all interior lead paint, regardless of whether any 
defendant supplied it.  
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Nothing in the People’s answer refutes the need for review 
of any of the important legal questions raised:  

Public rights. The People cannot identify a single 
precedent—from any state—supporting application of public 
nuisance law to countless separate uses of a product which causes 
harms only in private spaces, at different times, and in different 
locations. Without support, the People’s assertion that 
“contamination of housing by lead paint is no different than the 
contamination of a river [a public resource] by a pollutant” 
[Answer at 18] is nonsensical. This Court should grant review to 
determine whether such circumstances amount to a public 
nuisance or merely an aggregation of private harms, as other 
state appellate courts have held.  

 Nuisance per se. The People do not dispute that the trial 
court took no evidence of harm at any location. Nor do they refute 
that the trial court’s complex administrative program—to inspect 
and remediate millions of private homes—is far more akin to a 
legislative prerogative than a judgment any court has ever 
entered. The People simply ignore the question by emphasizing 
that the court’s remedy only tackles certain lead paint. [Answer 
at 23.] This Court’s review is required before such a massive 
court-created administrative program should proceed. 

Jury trial. The People do not acknowledge the court of 
appeal’s concession that no decision of this Court speaks to the 
scope of the jury trial right for public nuisance abatement cases. 
[Opn. at 86.] Review is needed to settle this important question.  
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Knowledge. The People’s answer claims defendants knew of 
today’s harms when promoting lead paint, but they utterly ignore 
the trial court’s admission that it held defendants “retroactively 
liable” based on “more contemporary knowledge.” [139 AA 41153; 
People v. Atlantic Richfield Co. (Cal.Super.Ct. Santa Clara 
County, Mar. 26, 2014, No. 100CV788657) 2014 WL 1385823, at 
*53]. Despite asserting defendants’ purported knowledge, the 
People ignore the unrefuted fact that scientists first found 
evidence that lead could be a hazard in ordinary house dust in 
the 1970s. [NL Pet. at 12.] It was even later—not until the turn 
of the 21st century—when scientists first hypothesized there may 
be no safe level of lead exposure. [NL Pet. at 12; Opn. at 11 n.18.] 
The People blur these basic truths, asking this Court to leave 
defendants responsible for a nuisance justified only by today’s 
science, based on decades-old (in some cases century-old) conduct.  

In sum, the judgment makes three defendants insurers for 
an entire industry’s worth of lead paint, based on conduct no 
worse than selling a lawful product and failing to warn of 
unknowable hazards. This Court should determine the 
appropriate limits on claimed public nuisances stemming from 
the promotion and sale of products.  

The number of filed complaints following the court of 
appeal’s blueprint for liability is growing by the week. Review is 
warranted before these courts expend substantial judicial 
resources tackling what amount to legislative problems, with the 
relevant legal principles unsettled.  



 

 9 

Legal Discussion 

A. Whether interior lead paint invades public 
rights is an important legal question requiring 
review 

 The People have no answer to the importance of the 
question whether lead paint invades public rights—other than to 
say that the issue “is not . . . close.” [Answer at 18.] This 
remarkable assertion does not bear the lightest scrutiny. 

The People’s ipse dixit impugns the competence of the high 
courts of sister states, which have seen the answer as obvious, 
but in defendants’ favor. The Rhode Island Supreme Court found 
that identical claims regarding lead paint fell “far short of 
alleging an interference with a public right as that term 
traditionally has been understood in the law.” State of Rhode 

Island v. Lead Industries Ass’n, Inc. (R.I. 2008) 951 A.2d 428, 453 
(emphasis added); see also City of Chicago v. American Cyanamid 

Co. (Ill.App. 2005) 823 N.E.2d 126, 132-33. 

The People disclaim any “conflict” with courts of other 
states on the ground that the California Civil Code defines public 
nuisance more broadly. [Answer at 21.] But the People never 
analyze the text of the statute.  

For there to be a public nuisance, the Civil Code requires 
that there must be “one” thing “which affects at the same time an 
entire community or neighborhood, or any considerable number 
of persons.” Civ. Code § 3480 (emphasis added). This Court has 
interpreted the statutory text to require that there be an 
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interference with “collective social interests” rather than many 
private harms. People ex rel. Gallo v. Acuna (1997) 14 Cal.4th 
1090, 1105.  

The People do not explain how lead paint in millions of 
private homes throughout the state (each with different histories 
and timing of exposure) can be considered “one” thing that affects 
enough people “at the same time.” Instead of addressing the 
statutory language, the People argue that “[t]he contamination of 
housing by lead paint is no different than the contamination of a 
river by a pollutant.” [Answer at 18.] A single contaminated river 
(itself a public resource with shared rights of access) is simply not 
comparable to a product placed in millions of separate, private 
homes, at different times, with different ownership and different 
histories, affecting only the individuals inside each home. No case 
has ever found that public nuisance applies by bundling discrete 
places or hazards that affect people separately.  

It is true that health threats affecting people inside private 
properties can, at times, rise to a public nuisance. [Answer at 19.] 
But that is only when—as the cases cited in the People’s answer 
show—sufficient people are affected by a common source through 
their use of a public resource. Birke v. Oakland Worldwide (2009) 
169 Cal.App.4th 1540, 1548 (allegations established cigarette 
smoke in the air of outdoor “common areas” affected a substantial 
number of people “at the same time”); Venuto v. Owens-Corning 

Fiberglas Corp. (1971) 22 Cal.App.3d 116, 121 (holding that 
allegations of waste matter that “severely pollutes the air” 
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sufficed to withstand demurrer); People v. McDonald (2006) 
137 Cal.App.4th 521, 539 (public urination “on a busy commercial 
street”). Here, the health threat does not come from a single 
outside source to affect a considerable number of people. There is 
no “spread of smoke, dust or fumes.” [See Answer at 19-20.]  

And contrary to the People’s assertion [Answer at 20-21], 
Acuna, supra, did not hold that harms “suffered in private 
residences created a public nuisance.” Far from it. The 
Rocksprings gang in Acuna “obstruct[ed] the free use of property” 
by preventing residents’ “free passage” through public spaces. Id. 
at 1120. Acuna did not concern alleged harms to people inside 
their homes but the fact that they were often trapped there by 
the gang’s dominion over the streets outside.1 

Moreover, California’s statutory law is based on and 
perpetuates common law rules “except in those instances where 
[the Code’s] language clearly and unequivocally discloses an 
intention to depart from, alter, or abrogate” them. In re Elizalde’s 

Estate (1920) 182 Cal. 427, 433; see also Li v. Yellow Cab Co. 

(1975) 13 Cal.3d 804, 814-16; Civ. Code § 5. Section 3480 did not 
abrogate the common law of public rights. To the contrary, the 
                                         
1  Wood’s treatise does not establish that “promotion and sale 
of an ‘unhealthy’ product” justifies a nuisance injunction like the 
one at issue here. [Answer at 20, citing Wood, A Practical 
Treatise on Law of Nuisances in their Various Forms (1st ed. 
1875) §71, p. 73.] As this Court has held, the fact that certain 
business activities “were recognized as public nuisances in 
criminal prosecutions,” does not mean “that an equity action on 
behalf of the state might be maintained at common law to enjoin 
the operation.” People v. Lim (1941) 18 Cal.2d 872, 876.  
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requirement of simultaneous effects to a large number requires 
people to be affected in a public way. See Wood, A Practical 
Treatise on the Law of Nuisances in Their Various Forms (1st ed. 
1875) § 19, p. 29 (explaining that a nuisance must cause 
widespread effects “at one and the same time” to be public).  

The People misrepresent the Restatement when they argue 
that “California’s statutory definition of a public right is broader” 
than that of other states. [Answer at 21 (citing Rest. 2d Torts 
§ 821B com. g).] The California case cited in the comment stands 
for the unremarkable proposition that malodorous air (a public 
resource) emanating from a single source affected “a considerable 
number of persons in the neighborhood.” Wade v. Campbell 

(1962) 200 Cal.App.2d 54, 58-59. Contrary to the Restatement’s 
observation that some statutes may demand less, the Civil Code 
requires plaintiffs to prove “offenses against, or interferences 
with, the exercise of rights common to the public.” Acuna, supra, 
14 Cal.4th 1090, 1103. That public rights requirement indeed 
“marks the entire field [of public nuisance] even today.” Ibid.  

Calling private housing a “public health” issue or a “public 
resource” does not address the legal standard of public rights; it 
avoids the question. This Court should answer, not avoid. Lead 
paint exposures occur only “within the most private and intimate 
of surroundings.” State of Rhode Island, supra, 951 A.2d at 454 
(cleaned up). This Court should decide whether, as other courts 
have held, that means lead paint does not concern “the rights 
traditionally understood as public rights.” Ibid. (cleaned up). 
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B. This Court should grant review to determine if 
a court may establish a nuisance per se 

The People do not contest that this Court decades ago 
declared “[a]n end to the [then] expansive trend,” at least for 
California, of “government by [public nuisance] injunction.” 
Acuna, supra, 14 Cal.4th at 1106 (cleaned up). Nor do the People 
disagree that this judgment—funding local governments’ lead-
related efforts throughout half of California—is one of the most 
aggressive forms of “government by injunction” yet contrived. 
This Court should grant review to answer whether the power 
exercised (declaring a product in millions of unidentified private 
spaces a public nuisance) is part of the judicial power and 
authorized under the Civil Code.  

The People do not provide any basis for courts to declare 
categorical nuisances. Instead, they parrot the court of appeal, 
arguing that this judgment is not a legislative nuisance per se 
because “the trial court ‘crafted a very limited order requiring 
abatement of only deteriorated interior lead paint, and lead paint 
on friction surfaces, and lead-contaminated soil.’” [Answer at 23.]  

The trial court’s order is many things, but “very limited” is 
not one. Defendants have been ordered to pay the cities and 
counties to find all lead paint (not just deteriorated lead paint) in 
every pre-1951 home through half of California. [139 AA 41160.] 
And defendants must pay to remediate all deteriorated paint and 
to replace all lead-painted doors, windows, and floors, wherever 
such paint may be found. Further, the People claim it is only a 
matter of time before all lead paint deteriorates. [Answer at 26.]  



 

 14 

The judgment is no less a nuisance per se because the court 
took evidence and made findings about the general subject of lead 
paint. [Answer at 23.] Legislatures typically do the same when 
passing laws. What the trial court did not do was to take evidence 
about the conditions or the risk of harm in any one of the 3.55 
million homes it was ruling on, nor in any part of the ten cities 
and counties. It was an “abstract” ruling on lead paint, see 

Village of Euclid v. Ambler Realty Co. (1926) 272 U.S. 365, 388, 
because the court took no evidence about lead paint as it exists in 
“the circumstances and the locality” at issue. Ibid. Its ruling 
excused the People from proving harm at any location, which is 
just what nuisance per se does. See 58 Am.Jur.2d Nuisances, § 15 
(“liability is absolute and injury to the public is presumed”). 

Nuisance per se is a generalization; it says that something 
is always a hazard in all homes. It is a shortcut driven by policy 
choices, not case-specific evidence. That is why nuisance per se is 
an exercise of legislative power. As Justice Cardozo explained, 
the legislator may create rules “in a manner altogether abstract,” 
but the judge must decide “particular cases . . . with reference to 
problems absolutely concrete.” Cardozo, The Nature of the 
Judicial Process (1921) p. 120. 

There is simply no precedent for a court doing what the 
trial court did here and defining a nuisance throughout the state. 
This Court has never sanctioned such an order, and this Court’s 
review is necessary if California is to condone the enforcement of 
public policy statewide, based on the fiat of a single judge. 
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C. This Court should grant review to determine if 
a right to a jury exists in disputed public 
nuisance cases  

The People also provide no reason to defer review of the 
jury trial right for public nuisance abatement suits. Calling the 
law “so well-settled that the Court should not disturb it” [Answer 
at 34], the People ignore the court of appeal’s conclusion that 
“[t]here is no binding California Supreme Court holding on the 
issue of whether a jury trial is required.” [Opn. at 88.]  

Contrary to the People’s obfuscation [Answer at 33 n.12], 
there is no plausible argument that the two sentences on public 
nuisance in People v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 
283, 299, were either “responsive to the issues raised on appeal” 
or “intended to guide the parties and the trial court,” Sonic-

Calabasas A, Inc. v. Moreno (2013) 57 Cal.4th 1109, 1158-1159 
(citation omitted).2  

Nor does the dicta in One 1941 Chevrolet answer the 
question presented. The actual holding—that property which is 
not a nuisance per se but is capable of lawful use requires a jury 
trial before forfeiture—supports the right of a jury in disputed 
nuisance cases. On the facts of One 1941 Chevrolet, the 
marijuana was illegal per se, but the automobile was not; 
therefore (this Court held) the automobile’s owner had a right of 

                                         
2  Similarly, the right of jury trial was not even at issue in 
People v. Lim (1941) 18 Cal.2d 872. Compare People’s Answer at 
33 (asserting a relevant “holding” in Lim).  
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jury trial to determine whether the car was being used for 
unlawful purposes: 

While property kept in violation of law 
which is incapable of lawful use and 
declared to be a nuisance per se may be 
forfeited without a trial by jury, it does 
not follow that property ordinarily used 
for lawful purposes—innocent property— 
may be forfeited without a trial by jury 
where an issue of fact is joined as to 
whether the property was being used for 
an unlawful purpose . . . . 

One 1941 Chevrolet, supra, 37 Cal.2d at 299. Here, consistent 
with One 1941 Chevrolet, where lead paint can be a nuisance only 
in certain circumstances but not others, a jury was required. 

By contrast, the People cannot so easily cast aside the 
holding in Farrell v. City of Ontario (1919) 39 Cal.App. 351, 355-
57. In Farrell, the court of appeal logically needed to hold that a 
jury was required in all public nuisance cases, regardless of 
remedy. The trial court in Farrell had overturned a jury’s damage 
verdict by exercising an equitable court’s jurisdiction to decide 
the entire case (including legal issues). See id. at 351, 353-55. 
The specific question in Farrell was whether a jury was required 
on the damage claim (because that was the only issue before the 
court). But, in addressing the court of equity’s power over the 
entire case, the court held that “a court of purely equitable 
jurisdiction” could not even “consider [a] petition for equitable 
relief” on a public nuisance without a jury trial. Id at 355-56. 
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The ratio decidendi of a case—the “‘principle or rule which 
constitutes the ground of [a] decision’”—is precedential. Bunch v. 

Coachella Valley Water Dist. (1989) 214 Cal.App.3d 203, 212 
(quoting 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 783, p. 
753). Put another way, “statements of law [that] were necessary 
to the decision” constitute the holdings of a case. Id. Even though 
Farrell involved a claim for damages, its holding covered whether 
disputed public nuisance claims require a jury in cases seeking 
purely equitable remedies. A square conflict thus exists between 
Farrell and the remaining cases the People cite. The Court should 
grant review of this important question of California law. 

D. The culpability required for product-based 
public nuisances merits review 

Finally, the People provide no coherent reason for the 
Court to deny review over the culpable knowledge required in 
cases like this. Whether liability for a public nuisance can be 
based on scientific knowledge developed long after a product was 
marketed is an important question warranting resolution.  

In failure-to-warn cases, this Court has held, the plaintiff 
must prove that a risk was known or knowable “in light of the 
generally recognized and prevailing best scientific and medical 
knowledge available at the time.” Carlin v. Superior Court (1996) 
13 Cal.4th 1104, 1112. The court of appeal’s first opinion in this 
case declared that the People would have to prove “affirmative 
promotion” of interior lead paint with “knowledge of the hazard 
that such use would create.” County of Santa Clara v. Atlantic 

Richfield Co. (2006) 137 Cal.App.4th 292, 309-10. The court 
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explained that it was requiring conduct “distinct from and far 
more egregious than simply producing a defective product or 
failing to warn.” Id. at 309.  

After remand, neither the trial court nor the court of appeal 
held the People to proving the culpable knowledge required even 
for products liability. The People offer a narrative silent as to 
time and specifics, arguing that NL is just “quarrel[ing] with 
inferences drawn from evidence.” [Answer at 25.] Not so.  

In particular, even though the People’s entire case was 
based on the hazard presented by invisible lead dust, the answer 
ignores that scientists first found evidence of that problem in 
1974—more than two decades after the promotion of interior lead 
paint ceased. [NL Pet. at 12.] It was not until the turn of the 21st 
century that scientists first hypothesized there may be no safe 
level of lead exposure. [NL Pet. at 12; Opn. at 11 n.18.] Because 
childhood lead exposures have fallen dramatically, both 
discoveries were necessary to declare a present nuisance. 

These modern scientific developments led even the trial 
court to acknowledge that liability was retroactive:  

The related issue is whether the 
Defendants can be held retroactively 
liable when the state of knowledge was 
admittedly in its nascent stage. The Court 
takes judicial notice of the fact that 
drugs, facilities, foods, and products of all 
kinds that were at one time viewed as 
harmless are later shown to be anything 
but . . . . All this says is medicine has 
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advanced; shouldn’t we take advantage of 
this more contemporary knowledge to 
protect thousands of lives? 

[139 AA 41153 (emphasis added).]  

The indisputable scientific advances and the trial court’s 
admission (which the People also ignore) show that the question 
of culpability here is not (as the People argue) a fact-bound 
dispute about permissible inferences. It was undisputed that 
defendants knew nothing more than what was published in the 
medical literature. [36 RT 5386]. This case thus presents a legal 
question essential to defining the boundaries of public nuisance. 
This Court should determine whether California public nuisance 
law requires manufacturers to insure their products against sea-
changes in science, or whether the same standards existing in 
product liability law apply.  

The People’s conditional request that the Court decide 
whether “actual knowledge, rather than constructive knowledge, 
was necessary” [Answer at 4] reveals the importance of review. 
Although the court of appeal disclaimed liability based on 
constructive knowledge, it affirmed based on exactly that—
inferences about what Defendants “must have known” from 
isolated speeches made by two individuals unaffiliated with any 
defendant. [Opn. at 27-31.] This court should settle the law. 
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*     *    * 

The combined effect of the court of appeal’s legal 
innovations—making manufacturers insurers of their products 
against changing science, without regard to legislative judgments 
or traditional requirements for product liability—has predictably 
started a wave of copycat lawsuits. Public nuisance suits blaming 
oil companies for global warming are multiplying, with three 
more lawsuits filed in the last 40 days. See County of Santa Cruz 

v. Chevron (Cal.Super.Ct. County of Santa Cruz, Dec. 20, 2017) 

Case No. 17-CV-3242; City of Santa Cruz v. Chevron 
(Cal.Super.Ct. County of Santa Cruz, Dec. 20, 2017) Case No. 17-
CV-3243; City of Richmond v. Chevron Corp. (Cal.Super.Ct. 
Contra Costa County, Jan. 22, 2018) Case No. MSC18-00055.3  

These suits unabashedly copy the court of appeal’s 
blueprint, with proponents predicting a “massive wave of 
litigation” mirroring “claims recently upheld in high-profile lead 
paint litigation.” Hayes, Exxon Mobil, BP, Others Face New 

Climate Change Suits, Bloomberg BNA Toxics Law Rptr. 
(Dec. 21, 2017), available at https://www.bna.com/exxon-mobil-
bp-n73014473249 (last visited Jan. 28, 2018). Absent review, 
more claims related to other products are inevitable. 
                                         
3  Five previously filed suits have been removed to federal 
court with remand motions pending. See People ex rel. City of 
Oakland v. BP P.L.C. (N.D.Cal.) Case No. 3:17-cv-06011-WHA; 
People ex rel. City of San Francisco v. BP P.L.C. (N.D.Cal.) Case 
No. 3:17-cv-06012-WHA; County of Marin v. Chevron Corp. 
(N.D.Cal.) Case No. 3:17-cv-4929-VC; City of Imperial Beach v. 
Chevron Corp. (N.D.Cal.) Case No. 3:17-cv-4934-VC; County of 
Marin v. Chevron Corp. (N.D.Cal.) Case No. 3:17-cv-4935-VC.  
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The People argue that this Court need not worry about 
follow-on suits because the requirement that a public nuisance be 
“substantial and unreasonable” provides protection from limitless 
liability. [Answer at 52.] The problem, however, is that science 
develops over time, making products viewed as societally 
advantageous today subject to second-guessing decades later or 
even contemporaneously (in the case of oil) by judges that 
disagree with legislative decisions. This Court should grant 
review now to clarify the law before courts expend substantial 
resources litigating such product-related nuisance claims. 

Conclusion 

This Court should grant review to clarify the requirements 
of public nuisance and determine whether trial courts, sitting 
without a jury, have the sweeping authority exercised in this 
case. NL also joins in and incorporates Sherwin Williams’ and 
ConAgra’s Replies to the Consolidated Answer to the Petitions for 
Review. 
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